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Issue 2

COURT REPORTS

nied Turkey Cafion's applications due to insufficient amounts of unappropriated water.
Second, the objecting well owners who were denied standing in the
water court sought a new trial. The court refused a trial de novo because certain findings of the water court were unrelated to the exempt
well owners' assertions. However, the court did remand the case to the
water court to address those issues for which the objectors could present a primafacie showing of injury.
Third, the court instructed that on remand the water court must
determine whether Turkey Cafion's application for conditional rights,
along with its plan of augmentation, would materially injure the objectors' water rights. The water court must also consider, pursuant to the
court's holding in City of Colorado Springs v. Bender, whether the objectors were exercising their rights efficiently and if Turkey Cafion could
take measures to prevent injury to those rights.
Finally, the court stated that those objectors who had filed for adjudication prior to the date of trial had standing to assert injury to
their vested rights. Further, those objectors who opposed Turkey
Cafion's applications in a timely manner must be granted a reasonable
period of time to file applications to adjudicate their "602 wells" in order to have standing in the water court against Turkey Caion.
David A. Laird

Williams v. Midway Ranches Property Owners Ass'n, Inc., 938 P.2d 515
(Colo. 1997) (holding that resjudicatabars an objector opposing augmentation plan from litigating claims which could have been brought
when historical usage was previously at issue and actually determined).
Midway Ranches proposed to utilize shares of the Fountain Valley
Mutual Irrigation Company ("FMIC") to replace depletions from an
out-of-priority diversion and use of water by a tributary well in connection with a central water supply system for a new subdivision development. Williams, trustee for Greenview Trust, opposed Midway's
plan of augmentation. The State Engineer denied the well permit in
the absence of an approved augmentation plan, and Midway Ranches
appealed.
The issues the court considered on appeal were: 1) whether historic usage is the appropriate measure of a matured appropriation for
change and augmentation plan purposes; and 2) whether prior judicial determinations of historic usage are subject to redetermination.
In analyzing the first issue, the court reiterated that water rights in
Colorado arise by appropriation and beneficial use of unappropriated
water. An absolute decree confirms that an appropriation has vested
as a property right and entitles subsequent use of that water through
its decreed point of diversion. Over time, a pattern of historic diversions and use will mature and become the measure of that right for
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change purposes.
The court argued that it previously examined the link among historic usage under a water right, available yield credits for an augmentation plan, and the application of resjudicata,and concluded that the
"law of appropriation and use in Colorado has long proscribed changing or enlarging existing water rights to the injury of other existing
rights". Relying upon this precedent, the court concluded the water
court was correct in applying resjudicatain this case to prevent relitigation of historic use determinations made by previous water courts.
The second issue the court considered was whether prior determinations can be reopened through collateral attack. The court looked
at the following factors: 1) whether the court entering the judgment
had subject matter jurisdiction; 2) whether the same subject matter
and cause of action were involved in both cases; and 3) whether the
party seeking to litigate the claim should be bound by the prior determination.
The supreme court determined the subject matter of historical usage under the FMIC water rights prior to 1992 was for the purpose of
augmentation credit in the Security plan and the Midway Ranches
plan had remained the same. The court held that Greenview Trust
was bound by prior court judgments and decrees regarding the nature
and extent of historical usage of FMIC water rights. Therefore, the
application of res judicatawas appropriate. However, the court did not
intend that res judicata bar the water court from addressing circumstances which changed subsequent to the previous determination; nor
did it intend that resjudicatapreclude the water court from determining historic use in a change, augmentation, or expanded use injury
case when historic use had not been determined previously.
The court held that the water court correctly employed a combination of res judicata and evidence to determine the augmentation credit
available for use by Midway Ranches. However, the case was remanded
for revision of the water court decree to include: 1) identification of
FMIC water rights which Midway Ranches may rely upon pro rata for
use in its augmentation plan, by priority number, amount and appropriation and adjudication dates; and 2) limitation of FMIC to 5,800
shares, absent court review of proposed additional share issuance, to
safeguard against dilution of the 0.7 acre-foot yield per share.
Vicki L. Spencer

